











The American Journal of 


COMPARATIVE LAW 


A Quarterly 


VOLUME 26 
1978 


AMERICAN ASSOCIATION FOR THE 


COMPARATIVE STUDY OF LAW, INC. 














Editor-in-Chief: JoHN G. FLEMING 
Executive Secretary: GEORGE H. Hauck 
Editorial Office: Boalt Hall, University of California 


Board of Editors: 


John N. Hazard 

Boris Kozolchyk 
Dale B. Furnish 
Mary Ann Glendon 
Stefan A. Riesenfeld 
Friedrich K. Juenger 
Kenneth L. Karst 
Rudolf B. Schlesinger 
Gerhard Casper 
Courtland H. Peterson 
George A. Bermann 


John J. Barcelo III 
Ved P. Nanda 
M. Cherif Bassiouni 
W. J. Wagner 
Arthur T. von Mehren 
Peter Hay 
Jurij Fedynskyj 
A. N. Yiannopoulos 
Rafael C. Benitez 
Whitmore Gray 

| Fred L. Morrison 
Lung-chu Chen 
Michael A. Schwind 
Grace Ganz Blumberg 


Alexander Nekam 
Keith S. Rosenn 
‘John O. Honnold, Jr. 
‘James C. N. Paul 
J. H. Merryman 
‘Peter E. Herzog 
Hans W. Baade 
Joseph M. Sweeney 
avid Clark 
an F. Henderson 
dward M. Wise 
irjan Damaska 


Berkeley 94720 


Sponsor Members: 


American Foreign Law Association 

University of Arizona College of Law 

Arizona State University College of Law 

Boston College Law School 

University of California School of Law (Berkeley) 

University of California School of Law (Davis) 

University of California School of Law (Los Angeles) 

University of California, Hastings College of the Law 

University of Chicago Law School 

University of Colorado School of Law 

Parker School of Foreign and Comparative Law of 
Columbia University 

Cornell Law School 

University of Denver College of Law 

De Paul University College of Law 

University of Detroit School of Law 

Harvard Law School 

University of Illinois College of Law 

Indiana University School of Law 

Louisiana State University Law School 

University of Miami School of Law 

University of Michigan Law School 

University of Minnesota School of Law 

New York Law School 

New York University School of Law 

on University of New York at Buffalo School of 

w 


Northwestern University School of Law 
Ohio State University College of Law 
University of Pennsylvania Law School 
Rutgers University School of Law 
Stanford University School of Law 
Syracuse University College of Law 
University of Texas School of Law 
Tulane University School of Law 
University of Tulsa College of Law 
University of Washington School of Law 
Wayne State University Law School 
Yale Law School 


Edward D. Re, Chairman, ex officio 


Contributing Editors: Jaro Mayda (Universidad de Puerto Rico, —_ de Deremma)s 


Stephen Gorove (University of Mississippi School of Law); William 


Barnes ( 


University, The Fletcher School of Law and Diplomacy). 
Consulting Editors: Alfred E. Conard, Kurt H. Nadelmann 
Departmental Editor: Charles Szladits 











INDEX OF TITLES 


Changing Functions of Succession Laws............seseeee0s John G. Fleming 
Comparative and Historical Study of 

odern Middle Eastern Law .............ccceeececccscceseccees Enid Hill 
Comparative Law and Social Theory ..............seeeeeeeees Richard L. Abel 
The Comparative Lawyer and the Middle East................. David F. Forte 
A Comparison of the Law of Succession in the 

Islamic and British Legal Systems................eeeeeees Noel J. Coulson 
Constitutions, Majoritarianism, and 

Judicial Review: The Function of a Bill of 

Rights in Israel and the United States ................. Leonard G. Ratner 
Controlling the Modern Corporation: 

A Comparative View of Corporate Power 

in the United States and Europe ...............eeeees Bernhard Grossfeld 

Werner F. Ebke 
Egyptian Land Law: An Evaluation............ceeeeeeseeseeees David F. Forte 
The English Law of me ged in a Multi-Confessional 
Society: The Israel Experience ............scecescccvccsscees P. Shifman 
Foreign Investment Under Contemporary 

PECTS EW ooncccccecccvccscccccsessessecccosnsence Ricardo Giacchino 
Foreign Law in English ...........scessesccssceecsceecceeees Charles Szladits 
The Hague Convention on the Law 

ADPUCADIS tO AGENCY «.......ccccccccccscccsccceces Michael George Pfeifer 
The Impact of Inflation on Tort Compensation............... John G. Fleming 
Indexing of Tort Awards in Sweden ..........sscseecceeeeecseeees Jan Hellner 
The International Association of Legal Science: 

Its Contribution to Comparative Law ............eeeeeeeeeeee Imre Zajtay 
Interpretation in Islamic Law: The Theory of Jjtihad........... Bernard Weiss 
Islamic Law: Its Relation to Other Legal Systems........ Gamal Moursi Badr 
Law of Property in Egypt: Real Rights...............eeeeeees Farhat J. Ziadeh 
Legal Aspects of Sex Education ............seeeeeeeeeeees Edmund H. Kellogg 

Jan Stepan 
Legislating Social Change in a Developing 
Country: The New Indonesian 
Marriage Law Revisited ...........:ccceeeeeeeeeeeeeeeeeeeees June S. Katz 
Ronald S. Katz 
Malaysia’s System of Conditional and Land 
itles as 2 Potential Policy Instrument .................. David J. Willcox 
Marriage in Islamic Law: The Modernist Viewpoints ........ Majid Khadduri 
The New Article 310 of the French Civil Code 

for International Divorce Actions ............+++++ Thomas E. Carbonneau 
A New Era for Collective Labor Law in Sweden ................ Alan C. Neal 
Proof of Foreign Law........cccccccccccccccccccccccccccscccccs Milton Pollack 
The Standard Terms Act 1976 of West Germany ............... Otto Sandrock 


Page 
233 


279 
219 
305 


227 


373 


397 
273 


79 


91 
139 


51 
71 


441 
199 
187 
239 


573 


321 
213 


470 
551 








Trends in the Jurisprudence of the German 
Federal Constitutional Court 


Unfair Contract Terms: New Control Systems 


Unjust Enrichment in the Conflict of Laws: 
A Comparative View of German 
Law and the American Restatement 2d 


Updating the Judicial “Hunch”: Esser’s Concept 
of Judicial Predisposition 


Hugo J. Hahn 
Ewoud H. Hondius 


Peter Hay 


Lyndel V. Prott 


631 
525 





ABEL, RICHARD L. 
Bapr, GAMAL MOURSI 
CARBONNEAU, THOMAS E. 


CouLson, NOE J. 


EBKE, WERNER F. 


FLEMING, JOHN G. 


Forte, Davip F. 


GIACCHINO, RICARDO 


GROSSFELD, BERNHARD 


Haun, Huco J. 

Hay, PETER 
HELLNER, JAN 

HiIL., ENID 

Honpius, Ewoup H. 
Katz, JUNE S. 

Katz, RONALD S. 
KELLOGG, EDMUND H. 
KHADDURI, MAJID 


NEAL, ALAN C. 
PFEIFER, MICHAEL GEORGE 


POLLACK, MILTON 
Prott, LYNDEL V. 


RATNER, LEONARD G. 


INDEX OF AUTHORS 


Comparative Law and Social Theory 
Islamic Law: Its Relation to Other Legal Systems 


The New Article 310 of the French Civil Code for 
International Divorce Actions 


A Comparison of the Law of Succession in the I[s- 
lamic and British Legal Systems 


Controlling the Modern Corporation: A Compara- 
tive View of Corporate Power in the United 
States and in Europe 


Changing Functions of Succession Laws 

The Impact of Inflation om Tort Compensation... 
The Comparative Lawyer and the Middle East... 
Egyptian Land Law: An Evaluation 


Foreign Investment Under Contemporary Argen- 
tine Law 


Controlling the Modern Corporation: A Compara- 
tive View of Corporate Power in the United 
States and in Europe 


Trends in the Jurisprudence of the German Fed- 
eral Constitutional Court 


Unjust Enrichment in the Conflict of Laws: A 
Comparative View of German Law and the 
American Restatement 2d 


Indexing of Tort Awards in Sweden 


Comparative and Historical Study of Modern 
Middle Eastern Law 


Unfair Contract Terms: New Control Systems ... 


Legislating Social Change in a Developing Coun- 


try: The New Indonesian Marriage Law Revis- 


Legislating Social Change in a Developing Coun- 
try: The New Indonesian Marriage Law Revis- 
ited 


Legal Aspects of Sex Education 
Marriage in Islamic Law: The Modernist View- 


A New Era for Collective Labor Law in Sweden 
The Hague Convention on the Law Applicable to 


Proof of Foreign Law 

Updating the Judicial “Hunch”: Esser’s Concept 
of Judicial Predisposition 

Constitutions, Majoritarianism, and Judicial Re- 


view: The Function of a Bill of Rights in 
Israel and the United States 


Vv 








SANDROCK, OTTO 
SHiFrMAN, P. 


STEPAN, JAN 
SZLADITS, CHARLES 
WEISS, BERNARD 


Wittcox, Davin J. 
ZAJTAY, IMRE 


ZIADEH, FARHAT J. 


The Standard Terms Act 1976 of West Germany 551 


The English Law of Bigamy in a Multi-Confes- 
sional Society: The Israel Experience 


Legal Aspects of Sex Education 
Foreign Law in English 
Interpretation in Islamic Law: The Theory of Jj- 
tihad 199 
ae x ee of Conditional Land Titles as a 
otential Policy Instrument 


The International Association of Legal Science: 
Its Contribution to Comparative Law 


Law of Property in Egypt: Real Rights 





INDEX OF BOOKS REVIEWED 


AUBERT, KERNEN, SCHONLE: Le Secret Bancaire Suisse (Mario Kronauer) 


BRYDE: _ Politics and Sociology of African Legal Development (James C. N. 


CAPPELLETTI, GORDLEY & JOHNSON, JR. (eds.): Toward Equal Justice: A Compar- 
ative Study of Legal Aid in Modern Societies (Stanley Ross) 


CLAUDE (ed.): Comparative Human Rights ( Dinah Shelton) 


CREMADES: Panoramica Espanola del Arbitraje Comercial Internacional ( Mar- 
tin Domke) 


Dau: Bibliographie juristischer Festschriften und Festschriftenbeitrage: 
Deutschland-Schweiz-Osterreich (Adolph Sprudzs) 


DrRoBNIG & REHBINDER (eds.): Rechtssoziologie und Rechtsvergleichung 
( Thomas Raiser) 


DussauLT: Traité de Droit Administratif Canadien et Québécois (Claude C. 
Emanuelli) 


Eorst: International Encyclopedia of Comparative Law, Vol. XI: Torts, Ch. 4: 
Private and Governmental Liability for the Torts of Employees and Organs 
( Patrick Atiyah) 


Esser: Updating the Judicial “Hunch”: Esser’s Concept of Judicial Predisposi- 
tion (Comment by Lyndel V. Prott) 


Foustoucos: L’Arbitrage—Interne et International—en Droit Privé Hellénique 
(Martin Domke 


GAVALDA (ed.): La Responsabilité des Fabricants et Distributeurs ( Pierre- 
Gabriel Jobin) 


Gorpbon: The Cuban Nationalizations: The Demise of Private Property ( Robert 
C. Casad) 


GreGorY & HUTCHESSON: The Parliamentary Ombudsman ( Stanley Anderson) 


HamnettT: Chieftainship and Legitimacy: An Anthropological Study of Execu- 
tive Law in Lesotho ( Vernon V. Palmer) 
Hay: An Introduction to U.S. Law 
Einfiihrung in das amerikanische Recht (Rudolf B. Schlesinger) 
Hitt: The Model Ombudsman ( Stanley Anderson) 


HIRSCHBERG: The Impact of Inflation and Devaluation on Private Legal Obliga- 
NMI Ge Ce i atie hac dcccctcddtucncnadicscesCinaunndascacewadandwetasaeas 


Hott (ed.): Essays in Nineteenth-Century American Legal History ( Harry N. 
Scheiber) 


International Institute for the Unification of Private Law: New Directions in In- 
ternational Trade Law—Acts and Proceedings of the Second International 
Congress on Private Law, Rome, 9-15 September 1976 ( K.H.N.) 


Ivany: Report of the Proceedings: First International Ombudsman Conference, 
September 6 to 10, 1976 ( Stanley Anderson) 


JACQUEMONT: L’Emission des Emprunts Euro-obligataires—Pouvoir Bancaire et 
Souverainetés Etatiques (Hugo J. Hahn) 


JUSTICE: OUR FETTERED OMBUDSMAN ( Stanley Anderson) 
Kou: The Legal Framework of UNCTAD in World Trade ( Stephen Zamora).. 


Krause: International Encyclopedia of Comparative Law, Vol. IV, Ch. 6: Crea- 
tion of Relationships of Kinship ( Brigitte M. Bodenheimer) 


KRZEczUNOWICcz: The Ethiopian Law of Compensation for Damages (Jean- 
Louis Baudouin) 


509 


461 


107 


128 


662 
476 











LEIBHOLZz (ed.): Jahrbuch des Offentlichen Rechts der Gegenwart (Neue Folge) 
( Wilhelm Karl Geck) 


LeistNER: Uber die Veréffentlichungspraxis oberster und héherer Gerichte in 
Westeuropa (Adolf Sprudz) 


MACLACHLAN: Criminal Justice in Eighteenth Century Mexico Jose Roberto 
Juarez) 


Materielles Recht und Verfahrensrecht in der Internationalen Schiedsgerichts- 
barkeit (Martin Domke) 


Mavrias: Le Régime Juridique des Investissements Etrangers en Gréce. Con- 
tribution a une Théorie de Il Investissement International (A.A. Fatouros) 


MINATTUR (ed.): Contractual Remedies in Asian Countries (A. Szakats) 


Murpuy & TANENHAUS: Comparative Constitutional Law, Cases & Commen- 
taries (Edward McWhinney) 


Nopa: Introduction to Japanese Law ( Hobart McK. Birmingham) 
O’KEEF:E: Arbitration in International Trade (Martin Domke) 


The Ontario Ombudsman: Second Report, July 1976 to March 1977 ( Stanley An- 
derson) 


PENNOCK & CHAPMAN: Due Process ( Martin Shapiro) 


PowELL: Compromises of Conflicting Claims. A Century of California Law. 1760 
to 1860. (Hans W. Baade) 


RoBerT & Moreau: Droit Interne et Droit International de l’Arbitrage ( Martin 
Domke) 


ScHEr: Menigmann og Myndighetene: Tolv Ar som Sivilombudsmann (Stanley 
Anderson) 


SCHERMERS: Judicial Protection in the European Communities (Peter Hay)... 
ScHMID: Der Ombudsmann in Kanada ( Stanley Anderson) 
SCHNEIDER: Le Domicile International (Alfred B. von Overbeck) 


STEIN, Hay & WAELBROECK: European Community Law and Institutions in Per- 
spective (Jacques H. J. Bourgeois) 


STOLJAR (ed.): Problems of Codification (J. G. F.) ‘ 
Stone: Tort Doctrine (Louisian Civil Law Treatise Vol. XI) (John G. Fleming) 
TAMMELO: Theorie der Gerichtigkeit (£dgar Bodenheimer) 


TREITEL: International Encyclopedia of Comparative Law, Vol. VII: Contracts in 
General, Ch. 16: Remedies for Breach of Contract (Justin Sweet) 


Van DER VyveER: Seven Lectures on Human Rights ( Harold G. Rudolph) 
Von HIpPEL: Verbraucherschutz ( Stefan A. Riesenfeld) 


Von MARSCHALL: Die Produktenhaftpflicht in der Neueren Rechtsprechung der 
MSC: Aas Pee) cis:0 Wisin ois .0sesivia sine bojee idle ais 6S 354 0s SP CRED OTE a MaaC es 

ZEHETNER: Geldwertklauseln im Grenzitiberschreitenden Wirtschaftsverkehr 
(Joseph Dach) 

ZWEIGERT & Kotz (WEI, trans.): An Introduction to Comparative Law (John G. 
Fleming) 


505 





